Introduction
In October 2008, the Turkish Constitutional Court published a decision that annulled parliament's amendments to the Constitution regarding the principle of equality and the right to education.
1 The parliament's intention in these amendments was to abolish the headscarf ban in universities. In an important and controversial decision, the Turkish Constitutional Court ruled that the amendments were unconstitutional because they infringed on the constitutionally enshrined principle of secularism.
The headscarf issue in Turkey is contentious. 2 As Turkey struggles with the tension between its vast majority of Muslims and its aim to preserve the modern republic's secular character, 3 the headscarf has become a symbol of the conflict between popular Islam and secularism. 4 Against the backdrop of these complex circumstances, the Constitutional Court's decision is highly significant, with farreaching implications, and much could be gained from comparative research concerning the Turkish decision. 5 Section 2 of this article sets forth the historical and legal background to the Turkish Constitutional Court headscarf case. Section 3 reviews the case's facts and decision. Section 4 is a comment on three legal issues with regard to which the decision raises difficulties: first, the limited nature of parliament's ability to amend the Constitution and the validity of unamendable provisions; second, whether the Constitutional Court has jurisdiction to review constitutional amendments, and, specifically, the constitutionality of the amendment's content; and, third, whether the amendment's content infringes on the constitutionally enshrined principle of secularism. We believe that, from a legal perspective, the decision is troublesome and, in some parts, erroneous. 1 code reform" in 1925. The first legislation regulating dress was the Headgear Act of November 28, 1925, 11 according to which the wearing of the fez was banned, and men were obliged to wear European-style hats rather than the fez. Likewise, another ban was imposed with the Dress (Regulations) Act of December 3, 1934, on wearing religious dress other than in places of worship or at religious ceremonies, irrespective of the religion or belief concerned. 12 These bans remain in force today and are protected by article 174 of the 1982 Constitution according to which the reform laws that aim at protecting the secular character of the Turkish republic cannot be invalidated. The fez and veil were considered symbols of the old regime, which conflicted with modernization and secularization. 13 This conflict reverberates today in the headscarf debate. Those in favor of the headscarf view wearing it as an expression of religious identity. The secularism supporters, conversely, regard the Islamic headscarf as a symbol of political Islam. 14 The origins of the headscarf issue in universities date back to the 1980s, when university administrations prohibited female university students from wearing headscarves at universities. 15 The first legislation regarding dress in universities was a set of regulations issued by the cabinet on July 22, 1981, prohibiting female staff members and students from wearing veils in higher educational institutions. On December 20, 1982, Yüksek Öğretim Kurulu (YÖK) [Council of Higher Education] issued a circular banning the Islamic headscarf in university lecture halls. In a judgment of December 13, 1984, Danıştay [Council of State] (the highest administrative court) held that the regulations were lawful, noting that "wearing the headscarf is in the process of becoming the symbol of a vision that is contrary to the freedoms of women and the fundamental principles of the Republic." 16 Thereafter, in response to the practice of university administrations and the attitude of the Council of State supporting these practices, the then majority party, Anavatan Partisi [Motherland Party], passed a law 17 (Law No. 3511 ) that brought into force article 16 as an addition to the Higher Education Act (Law No. 2547) on December 10, 1988, which states:
Modern dress or appearance shall be compulsory in the rooms and corridors of institutions of higher education, preparatory schools, laboratories, clinics and multidisciplinary clinics. A veil or headscarf covering the neck and hair may be worn out of religious conviction. 18 The law was immediately challenged before the Constitutional Court by the then president of the republic. In a highly controversial judgment, the Constitutional Court annulled the aforementioned provision, holding that it was contrary to articles 2 (secularism), 10 (equality before the law), and 24 (freedom of religion) of the Constitution. 19 It also found that it could not be reconciled with the principle of sexual equality implicit, inter alia, in republican and revolutionary values (see the preamble and article 174 of the Constitution).
The Constitutional Court explained that secularism had acquired constitutional status by reason of the historical experience of the country and the particularities of Islam compared with other religions; that secularism was an essential condition for democracy; and that it acted as a guarantor of freedom of religion and of equality before the law. Secularism also prohibited the state from showing a preference for a particular religion or belief. Consequently, a secular state could not invoke religious conviction when performing its legislative function. The Court stated, inter alia:
Secularism is the civil organiser of political, social and cultural life, based on national sovereignty, democracy, freedom and science. Secularism is the principle which offers the individual the possibility to affirm his or her own personality through freedom of thought and which, by the distinction it makes between politics and religious beliefs, renders freedom of conscience and religion effective. In societies based on religion, which function with religious thought and religious rules, political organisation is religious in character. In a secular regime, religion is shielded from a political role. It is not a tool of the authorities and remains in its respectable place, to be determined by the conscience of each and everyone. . . . 20 Ergun Özbudun and Ömer Faruk Gençkaya note that the Court defined secularism in terms reminiscent of Comteian positivism, citing these arguments of the Court:
Secularism has separated religiosity and scientific thought and speeded up the march toward civilization. In fact secularism cannot be narrowed down to the separation of religion and state affairs. It is a milieu of civilization, freedom and modernity whose dimensions are broader and whose scope is larger. It is Turkey's philosophy of modernization, its method of living humanly. It is the ideal of humanity. . . . The dominant and effective power in the state is reason and science, not religious rules and injunctions. 21 Stressing its inviolable nature, the Constitutional Court observed that freedom of religion, conscience, and worship-which could not be equated with a right to wear any particular religious attire-guaranteed, first and foremost, the liberty to decide whether or not to follow a religion. The Constitutional Court explained that, once outside the private sphere of individual conscience, the freedom to manifest one's religion could be restricted on public-order grounds to defend the principle of secularism.
According to the Constitutional Court, everyone was free to choose how to dress, as the social and religious values and traditions of society also had to be respected. However, when a particular dress code was imposed on individuals by reference to a religion, the religion concerned was perceived and presented as a set of values that were incompatible with those of contemporary society. In addition, in Turkey, where the majority of the population is Muslim, the wearing of the Islamic headscarf as a mandatory religious duty would result in discrimination between practicing Muslims, nonpracticing Muslims, and nonbelievers on grounds of dress, with anyone who refused to wear the headscarf undoubtedly being regarded as opposed to religion or as nonreligious.
The Constitutional Court also said that students had to be permitted to work and pursue their education together in a calm, tolerant, and mutually supportive atmosphere without being deflected from that goal by signs of religious affiliation. It found that, irrespective of whether the Islamic headscarf was a precept of Islam, granting legal recognition to a religious symbol of that type in institutions of higher education was not compatible with the principle that state education must be neutral, since it would be liable to generate conflicts among students with differing religious convictions or beliefs.
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After the annulment of additional article 16 by the Constitutional Court, the Anavatan Partisi government made a second attempt and, on October 25, 1990, the government passed a law (Law No. 3670), which put into effect additional article 17 for Law No. 2547. This article provides: "Choice of dress shall be free in institutions of higher education, provided that it does not contravene the laws in force". The main opposition party at the time challenged this provision before the Constitutional Court. In a judgment of April 9, 1991, 23 published in the Official Gazette of July 31, 1991, the Constitutional Court held that, in light of the principles it had established in its judgment of March 7, 1989, the aforementioned provision did not allow headscarves to be worn in institutions of higher education on religious grounds and so was consistent with the Constitution. It stated, inter alia:
[T]he expression "laws in force" refers first and foremost to the Constitution. . . . In institutions of higher education, it is contrary to the principles of secularism and equality for the neck and hair to be covered with a veil or headscarf on grounds of religious conviction. In these circumstances, the freedom of dress which the impugned provision permits in institutions of higher education "does not concern dress of a religious nature or the act of covering one's neck and hair with a veil and headscarf." . . . The freedom afforded by this provision [additional article 17] is conditional on its not being contrary to "the laws in force." The judgment [of March 7, 1989 ] of the Constitutional Court establishes that covering one's neck and hair with the headscarf is, first and foremost, contrary to the Constitution. Consequently, the condition set out in the aforementioned article requiring [choice of] dress not to contravene the laws in force removes from the scope of freedom of dress the act of "covering one's neck and hair with the headscarf. . . ."
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In other words, in this decision the Court found that the disputed law was not unconstitutional; however, at the same time, it ruled that it had to be interpreted in light of the Court's earlier decisions. Thus, while the Court did not annul the provision, it ruled nonetheless that wearing the headscarf at universities was still contrary to law. The method of interpretation adopted by the Court is known as "interpretation 22 See id. in conformity with the Constitution," and it has frequently been applied by German, French, and Italian constitutional courts. 25 Since the provision enacted by additional article 17 of Law No. 2547 has not been annulled by the Constitutional Court, it remains in force today. Therefore, no legal sanction in Turkish law expressly prohibits wearing headscarves at universities. The ban on wearing the headscarf is not based on statutory law but is imposed, in practice, by the public bodies in reliance upon the two above-mentioned decisions of the Constitutional Court. 26 One can readily explain why the Turkish Constitutional Court used the method of "interpretation in conformity with the Constitution" rather than annulling the law on headscarves:
A clear-cut invalidation of a law can give the legislature more room for political manoeuvring, in that a new law can be enacted. However, the declaration that only one particular interpretation of a law is constitutional often entails precise prescriptions and can quite easily result in law-making by the Constitutional Court.
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Recent cases before the European Court of Human Rights (ECtHR) dealing with the controversial issue of religious dress add an interesting angle and important support for the Turkish headscarf ban in universities. 28 In Dahlab v. Switzerland, the ECtHR rejected the complaint of a female teacher in Switzerland who had refused to cease wearing an Islamic veil in a primary school. The ECtHR held that the state's actions were justified because it sought to guarantee religious neutrality in the classroom. In that case, the ECtHR found that the need to protect very young pupils by preserving religious harmony was at stake.
In a later case, the ECtHR examined the issue of religious dress in the context of the Turkish headscarf ban. Leyla Sahin, the applicant, considered it her religious duty to wear the Islamic headscarf. Sahin complained that the prohibition against wearing Islamic headscarves in class or during exams for students at Istanbul University was contrary to article 9 of the European Convention on Human Rights (ECHR), which guarantees freedom of religion. Sahin argued on the basis of her right as an adult to dress as she wished and insisted that the headscarf was compatible with the principle of secularism as guaranteed by the Turkish Constitution. Both the Grand Chamber and the Chamber of the ECtHR accepted the Turkish government's arguments. The Grand Chamber held that the headscarf ban could be justified under article 9(2) of the ECHR. Attaching considerable significance to the impact that the headscarf might have on those choosing not to wear it, the ECtHR ruled that the relevant dress restrictions were proportionate to the legitimate aims of upholding public order and protecting the rights and freedoms of others. Furthermore, in reaching the conclusion that restrictions on the headscarf were necessary in a democratic society, the ECtHR accorded the state a wide margin of appreciation and focused on the need to protect two important principles: secularism and women's equality. The former, according to the Court, is consistent with the values underpinning the ECHR. Moreover, given the presence of extremist political movements seeking to impose their values on Turkish society, the Court found it understandable that the state would wish to preserve the secular nature of the university and, thereby, impose restrictions on the Islamic headscarf. With regard to women's equality, the ECtHR was concerned about a link between the Islamic headscarf and women's rights, that is, that the veil is a symbol of gender inequality.
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The Turkish Constitutional Court's decision was issued against the backdrop of these stormy events. That decision will be reviewed in the next section.
The case's facts and decision

The facts
On February 9, 2008, the Turkish Grand National Assembly (GNAT or parliament) adopted Law No. 5735 about Amendments to Some Articles of the Constitution. These amendments provide as follows: Article 1. The phrase "in utilization of all forms of public services" is added following the phrase "in all their proceedings" in article four of Article 10 of the Constitution.
Article 2. The phrase "No one can be deprived of the right to higher education due to any reason not explicitly written in the law. Limitations on the exercise of this right shall be determined by the law" is added following article six of Article 42 of the Constitution. 
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The relevant provisions of the Constitution provide: "Article 10. Equality before the Law (1)All individuals are equal without any discrimination before the law, irrespective of language, race, colour, sex, political opinion, philosophical belief, religion and sect, or any such considerations. It has become a chronic problem that some students in the higher education institutions have been deprived of the right to training and education because of their dress. Such a problem does not exist in any of the member states of the Council of Europe of which we are also a member and founder. However, it is known that in our country, some female students in the university cannot exercise their right to training and a long-term education because of dress which they use to cover their heads. Educating generations which are "free in idea, free in conscience, free in learning" in the level of modern civilization that Atatürk undertook as a goal makes it necessary for individuals to enjoy the right to higher education without being subjected to any discrimination, in accordance with the principle of equality before law.
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The General Reasons further state that the purpose of the first article of the amendments is "to preclude the possibility of discrimination by the universities as well as other administrative authorities, among the people who benefit from this right on the grounds of language, color, gender, political idea, philosophical belief, religious sect, dress and similar reasons while providing higher education service." The General Reasons explain that the purpose for the last clause in the second article of the amendments is to provide equality among the citizens who benefit from higher education services and eliminate any deprivation of the right to an education in higher education institutions.
Enactment of the amendments was initiated by the written proposal of Istanbul member of parliament (MP) Recep Tayyip Erdoğan (Prime Minister), Osmaniye MP Devlet Bahçeli (leader of the second-largest opposition party), and 346 MPs. Another 57 MPs joined this proposal after it was submitted to the presidency of GNAT but prior (6)The principles governing the functioning of private primary and secondary schools shall be regulated by law in keeping with the standards set for state schools. (7)The state shall provide scholarships and other means of assistance to enable students of merit lacking financial means to continue their education. The state shall take necessary measures to rehabilitate those in need of special training so as to render such people useful to society. (8)Training, education, research, and study are the only activities that shall be pursued at institutions of training and education. These activities shall not be obstructed in any way. (9)No language other than Turkish shall be taught as a mother tongue to Turkish citizens at any institutions of training or education. Foreign languages to be taught in institutions of training and education and the rules to be followed by schools conducting training and education in a foreign language shall be determined by law. The provisions of international treaties are reserved." Upon adoption of the law, members of the main opposition party Hakkı Süha Okay, Kemal Anadol and 110 other MPs petitioned the Constitutional Court to annul the law on the grounds that the amendments affect the irrevocable provisions of the Constitution. Alternatively, they claimed that the law violated the "prohibition to propose" rule for not having an adequate quorum of proposal and, thus, ought to be annulled according to article 148(2) of the Constitution. The Court unanimously decided to examine the case on its merits. 
Formal review
The Court began its examination with a formal review of the legislative process and parliament's competence to propose constitutional amendments. According to article 175 of the Constitution, the competence to amend the Constitution is vested in GNAT, and parliament can utilize this competence given a proposal by at least one-third of its members, followed by adoption of the proposal by a three-fifths majority of its members. The Court found that the law was proposed by more than one-third of the GNAT members and enacted by the requisite majority of the General Assembly, and thus the petition for nullification for not meeting the requirements of the procedural bar was rejected. 33 Thereafter, the Court proceeded to review parliament's power to propose constitutional amendments. The Court held that in order to analyze GNAT's constitutional amendment power, a distinction must be made between "original constituent power" and "derived constituent power." The original constituent power is a constitutionmaking power that is exercised outside the legal framework. In a participatory, deliberative, and compromising democratic state, this power belongs to the people. Once it becomes the basic norm of the system, the new constitution, created by the original constituent power, becomes the basis for the legitimacy of all constitutional institutions and establishments. The constituted powers created by the original constituent power-such as the legislative, executive, and judiciary branches, together with their subunits-derive their prerequisite legality from the Constitution and thus must act within the limits defined in the Constitution. This notion is recognized in article 6 of the Constitution, which states that "No person or agency shall exercise any state authority which does not emanate from the Constitution," without any exceptions. Therefore, the legislature itself is bound not to use its power in violation of its stipulated authority. The Court stated that in its previous decisions delivered during the period of the 1961 constitution, 35 which prohibited in article 9 amendments to the republican form of the state as stipulated in article 1, the Court had declared that it is not possible to amend the basic principles of the republic because such an amendment would damage the system's integrity and would create a new system that upsets the one previously described in the Constitution. Thus, the Court explained, modern constitutions protect certain principles from amendment, emphasizing that proposals of constitutional amendment "can not involve the smallest deviation or change to the Preamble and the principles laid down in Articles 1 and 2 of the Constitution." The amendment of these principles is placed out of the legislature's reach. If such amendments are, nevertheless, proposed and adopted, "it will be contrary to the rules of form provided in Article 9 of the Constitution." 36 The Court continued to claim that according to article 175 of the Constitution, constitutional amendment power is vested in GNAT. It is without any doubt that this power, which originates in the Constitution, must be exercised constitutionally according to the methods and within the limits that the Constitution provides. The use of power by the legislature according to the process laid down in article 175 must be allowed by the primary constituent power. Those areas that lie outside the scope of the amendment power established by article 175 are clearly set forth in article 4 of the Constitution, which stipulates that:
According to the Court, in the same way that a constitutional amendment adopted without compliance with the proposal and ballot quorums in article 148 of the Constitution will not be legally valid, in the same vein, an amendment proposal aimed at one of the irrevocable provisions of the Constitution is outside the scope of the legislature's competence, and, thus, the legality of such a legislative action cannot be recognized: 37 Constitutional amendments need to be in accordance with the basic preferences arising from the integrity of constitutional norms mentioned above and materializing in the first three Articles of the Constitution.
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In this context, the Court held that article 175, which establishes the amendment competence provision; article 4, which sets limits to that amendment competence; and article 148, which grants the competence to determine whether the use of power crossed these limits, must be considered together.
According to the Court, the legislature's acts and proceedings are constituted powers; thus, their validity depends on remaining within the constitutional limits provided by the primary constituent power. Article 148 of the Constitution states that the scope of review with regard to the form of the constitutional amendments is restricted to consideration of "whether the requisite majority was obtained for the proposal . . ." and includes a review of whether the "valid proposal" condition is also fulfilled.
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According to the Court, the current Constitution provides for an integrated constitutional order of norms, concretized in the first three articles of the Constitution. These articles reflect the constituent power's basic choice of political system, and the tangible reflections of this choice come into existence in the other articles of the Constitution. Article 4 is irrevocable with regard to the characteristics guaranteed in the first three articles. Amendments to any single article, including article 4, could cause changes and transformations in the constitutional and political system created by the constituent power, thus evading the limits drawn by the Constitution. Therefore, a legislative act which amends the first three articles to the Constitution or causes the same result by amending other constitutional provisions is legally invalid. On these grounds, the Court asserts that it must be accepted that it can review the constitutionality of the amendments and whether they are contrary to the characteristics of the republic in article 2 of the Constitution. If the Court finds that they are indeed contrary to the Constitution, the Court can invalidate them on the ground that they are contrary to the prohibition to amend as stated in article 4 of the Constitution. 
Substantive Review
After establishing the basis for judicial review, the Court conducted its review of the substance of the amendments, beginning with the principle of secularism. According to the Court:
The principle of secularism laid down in Article 2 of the Constitution provides that in a Republic, in which sovereignty belongs to the nation, no dogma other than the national will can guide the political system, and legal rules are adopted by considering the democratic national requirements as guided by intelligence and science, rather than religious orders. Freedom of Religion and Conscience is established for everyone, without any discrimination or prerequisites and not subject to any restrictions beyond those provided in the Constitution; misuse and exploitation of religion or religious feelings is prohibited; and the State behaves equally and impartially toward all religions and beliefs in its acts and transactions. 41 The Court referred to other constitutional provisions from which one can understand the constitutional principle of secularism. 42 The Court found that the 39 Id. at 138.
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Judges Haşim Kiliç and Sacit Adali delivered dissenting opinions. 41 See Headscarf Decision of 2008, supra note 1, at p. 138. 42 According to the Constitution's preamble, "as required by the principle of secularism, there shall be no interference whatsoever by sacred religious feelings in state affairs and politics"; article 14 states that "none of the rights and freedoms embodied in the Constitution shall be exercised with the aim of . . . endangering the existence of the . . . secular order of the Turkish Republic"; article 42: "training and education shall be conducted along the lines of the principles and reforms of Atatürk, on the basis of by guest on April 27, 2012
http://icon.oxfordjournals.org/ constitution-maker took into account the country's conditions and chose to prohibit the use of religion, religious feelings, and matters considered sacred to gain political interest or influence, considering this necessary to protect the principle of secularism.
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The Court evaluated the secularism principle as it had been explained in many prior Constitutional Court decisions:
The secularism principle which has its intellectual origins in the Age of Renaissance, Reformation, and Enlightenment, is a common value of contemporary democracies. According to this principle, political and legal structures rely on the national choices that are a product of participatory democratic processes based on rationalism and scientific methodology. . . . In communities where individuals enjoy their constitutional liberties without any discrimination on the basis of belief, religion, religious sect or philosophical outlook, the conditions for enlightenment, which is a process based on rationalism, are provided, and secular and democratic values are assimilated. Therefore, political, social and cultural life obtain a modern appearance in which universal values are dominant. It is obvious that secularism in this meaning is a common value that secures social and political peace. 44 According to the Court, when religions, relying on the free conscientious choices of individuals and functioning as social institutions, begin to rule the political structure or to constitute the legitimacy grounds for legal rules of the political structure instead of national will, then protecting social and political peace becomes impossible. Legal arrangements based on religious orders, rather than the national will that arises within a participatory democratic process, make individual liberty and the democratic process arising from such liberty impossible. The dogmas that become dominant in the political structure displace the freedoms. Thus, contemporary democracies deny claims about an absolute reality, stand with rationalism against dogmas and prevent religion from becoming politicized and an instrument of governance by separating religious and governmental affairs.
The Court indicated that it understood from the GNAT's debates that the amendments were seriously criticized in the Assembly by the members of parliament. It has been noted that, with regard to the amendments, society's anxiety has not been resolved but, rather, a defiant solution had been adopted as a method that excludes a democratic compromise even if the amendments could solve the problem of those students who are prevented from exercising their right to education due to the headscarf ban in universities.
According to the Court, article 1 of the amendments imposes an obligation on both state organs and administrative authorities to act in compliance with the principle of contemporary science and educational methods, under the supervision and control of the state" and "the freedom of training and education does not relieve the individual from loyalty to the Constitution"; article 174, according to which the reform laws which aims at protecting the secular character of the Turkish Republic cannot be invalidated; the last para. of article 24: "No one shall be allowed to exploit or abuse religion or religious feelings, or things held sacred by religion, in any manner whatsoever, for the purpose of personal or political influence, or for even partially basing the fundamental, social, economic, political, and legal order of the state on religious tenets." by guest on April 27, 2012 http://icon.oxfordjournals.org/ equality before the law in all their proceedings and to ensure that individuals utilize public services in compliance with the principle of equality before the law. It also creates an opportunity for individuals to demand the use of public services in compliance with the principle of equality before the law from state organs and administrative authorities. Therefore, in terms of dress, when individuals utilize their right to higher education, article 1 of the amendments would prevent state organs and administrative authorities from imposing a restriction upon utilization of this right.
The Court stated that, according to article 2 of amendments, the right to higher education could not be prevented due to religious dress, unless explicitly prohibited by law. 45 However, the Court ruled that, although wearing the headscarf is an individual choice and freedom, there is a possibility that this religious symbol, when worn in classrooms and laboratories in which the presence of other students is mandatory, might become an instrument of compulsion imposed on people who have different preferences about life, political ideas, or beliefs. If this possibility becomes a reality, then the religious symbol poses a risk to public order by causing a compulsion upon others and potential delays in obtaining higher education, which could limit the individual's equal exercise of the right to education.
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The Court interpreted the phrase "any reason not explicitly written in the law" in article 2 of the amendments to mean an active act of the legislature. Since no legal body forces the legislature to make legal arrangements, it is obvious that taking legal measures to protect the freedoms of others and determine public policy are in the legislature's discretion. Considering that the legislature is the primary mechanism for political decisions and a sizeable majority of the population belongs to a particular religion, the difficulty posed by the potential use of this discretion to restrict religious freedoms is obvious. When amending the Constitution, which is the basic norm of the political system, it is a requirement for a state based on human rights-which is the result of the experiment of democratic constitutionalism-that guaranteeing the fundamental rights and freedoms of the people who do not share the majority's beliefs shall not be left to the legislature's discretion; the conditions and mechanisms for this guarantee must be provided directly in the Constitution.
The Constitutional Court examined article 24(5) of the Constitution, which provides: "No one shall be allowed to exploit or abuse religion or religious feelings, or things held sacred by religion, in any manner whatsoever, for the purpose of personal or political influence, or for even partially basing the fundamental, social, economic, political, and legal order of the state on religious tenets." The Court held that the disputed amendments ignore the basic obligations that reflect the meaning and core of article 24 (5) found unconstitutional with respect to the rights and freedoms of others, the instrumentation of religion, and public order.
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The Court referred to the ECtHR case of Dahlab v. Switzerland, emphasizing the wide margin of appreciation granted to states on the issue of religious symbols. In that case, the Court noted, the ECtHR held that the Islamic headscarf might endanger the impartiality of state schools and that the prohibition on wearing the headscarf in schools is a proportionate and democratic measure aimed at protecting other people's rights and freedoms, the public order, and security. The Court also referred to the ECtHR judgment of July 31, 2001, in the case of the Refah Partisi [Welfare Party], which held that the freedom to wear the headscarf may be restricted when it conflicts with the need to protect other people's rights and freedoms, the public order, and public security; therefore, measures that prevent putting pressure on students who either do not fulfill the requirements of the majority's religion or who belong to another religion are consistent with the ECHR.
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Considering the decisions of the Constitutional Court and ECtHR, the Court concluded that the amendments to articles 10 and 42 of the Constitution are clearly contrary to the principle of secularism and give rise to the infringement of other's rights and breach of public order. Since the amendments indirectly change the basic characteristics of the republic, as provided in article 2 of the Constitution, rendering them nonfunctional, they are contrary to the prohibition to amend and propose as stated in article 4 of the Constitution; hence, it is impossible to accept that the conditions provided in article 148(2) had been fulfilled. For the foregoing reasons, the Court held that articles 1 and 2 of the amendments are contrary to articles 2, 4, and 148 of the Constitution and, therefore, must be annulled. 
Comment
This important decision has several implications. In general, there is a rising interest in issues concerning secularism in modern countries; 51 headscarf bans is highly relevant in various European countries. 52 Moreover, while the definition of the nature of the constitutional amendment power is among the most abstract questions of public law, 53 the question of limits on constitutional amendments is not purely of academic interest; it has practical importance. This complex issue, which has attracted an increased attention in recent years, 54 has been adjudicated in various countries (for example, India, Czech Republic, Brazil, and Germany 55 ) and is likely to arise, sooner or later, in other countries as well. Therefore, much could be gained by comparative research into the Turkish experience. In all these aspects, from a legal perspective, the judgment raises some important issues and difficulties. We shall focus on the main points that we find most curious.
Limitations on the constitutional amendment power
The first legal issue is that of limits to the constitutional amendment power. According to article 4 of the Turkish Constitution, no amendment may be made, inter alia, to the provisions concerning the characteristics of the republic. Are such limitations valid? We agree with the Court that the answer to the question regarding the competence to amend the Constitution lies in the legal status of the parliament versus that of the constituent power. 56 We must, therefore, return to primary principles. As early as 1792, Tom Paine articulated that "all power exercised over a nation, must have some beginning." 57 What is this beginning? The greatest theorist of the constituent power and the one to whom the concept of "constituent power" is often attribute is Abbé Emmanuel Joseph Sieyès, who stated in a speech before the National Assembly in 1789: "Une Constitution suppose avant tout un pouvoir constituant." 58 According to Sieyès, "in each of its parts a constitution is not the work of a constituted power but a constituent power." 59 Constituent power is the power to establish the constitutional order of a nation. Almost one hundred and forty years later, this notion was reaffirmed by Carl Schmitt when he declared that "a constitution is valid because it derives from a constitution-making capacity . . . and is established by the will of this constitution-making power." 60 Constituent power is thus, in Martin Loughlin's words, "the generative principle of modern constitutional arrangements."
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In the modern era, the constitution of a nation is regarded as a creation ex nihilo, receiving its normative and universal status from the political will of the people to act as a constitutional authority 62 and through which "the people" manifests itself as a political and legal unity. 63 This idea of "the people" as a collective of individuals, standing as a distinct force behind all constituted forms of sovereignty, can be traced to Hobbes's Leviathan. 64 The notion that all power originates from the people-which de Tocqueville believed lies "at the bottom of almost all human institutions" 65 -is now explicitly expressed in various constitutions. 66 Sieyès distinguished between constituent power and constituted power. The former is the extraordinary power to form a constitution, the immediate expression of the nation and thus its representative. The latter is the power created by the constitution (for example, legislative), an ordinary power that functions according to the forms and mode the nation grants it in positive law. 67 The constituted power thus acts as trustee of the constituent power. 68 These two powers exist on different planes: constituted power exists only in the state, inseparable from a preestablished constitutional order, while constituent power is situated outside the state and exists without it.
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Is the constitutional amendment power an exercise of constituent power or constituted power? This is a thorny question.
70 "Amendment formulas", Grégoire Webber noted, "are, by definition, means according to which a constituted authority may assume the status of constituent authority ....."
71 Ostensibly, it is permissible for "the people" to revise the constitution; hence, amending a constitution, like constitution making, is part of the constituent power. This position may be vindicated by the fact that most constitutions provide procedures for adopting constitutional amendments that differ from the procedures for enacting ordinary legislation. Furthermore, via constitutional amendments, "the people" can alter constituted powers, such as the legislative or executive body. If the nation controls the government through the constitution, then, arguably, amending the original constitutional articles is an exercise of the constituent power-the "final controlling power" in Paine's words. 72 In other words, while the constituted power originates in the constitution, once adopted, and may undertake only those acts it is authorized to undertake by the constitution itself and cannot constitute itself, 73 the amendment power can constitute itself; it can change the constitution and thus its own boundaries. If "constituent power produces the fundamental laws that activate the legislative and executive bodies set by the constitution," 74 then amending those fundamental laws is an exercise of that constituent power. This seems to be the prevailing approach of American constitutionalism: after the establishment of the Constitution, the constituent power is contained by the constituted institutions and can manifest itself through article V of the Constitution -the amendment procedure. Stephen Griffin described this notion: "the conventional meaning of constituent power within American constitutionalism is the power of the people to change the Constitution through amendment or a constitutional convention", concluding that "the constituent power of the people plays no direct role in American constitutionalism, other than through the amendment process". See by guest on April 27, 2012 http://icon.oxfordjournals.org/ Some argue, however, that the constitutional amendment power is part of the constituted power on the grounds that it is legally defined in the constitution and subject to constitutional limits. 76 This seems to be the Turkish Constitutional Court's view. In our view, Schmitt correctly noted that the constitutional amendment power is an extraordinary authority. 77 It is extraordinary because, as Stephen Holmes and Cass Sunstein observed, it "inhabits a twilight zone between authorizing and authorized power . . . the amending power is simultaneously framing and framed, licensing and licensed, original and derived, superior and inferior to the constitution." 78 We claim that the constitutional amendment power is neither an expression of the original constituent power nor a legislative power. It is a special power, weaker than the former but greater than the latter. This proposition primarily relies on those French writers who developed a theory regarding the distinction between "pouvoir constituant originaire" and "pouvoir constituant dérivé/institué." 79 On this basis, "the people" are regarded both as a source of absolute power and as a constitutional organ established by the constitution for its own amendment. 80 A lengthy review of the distinction between the two powers is beyond the scope of this essay. 81 It is sufficient for our discussion to note that the original constituent power is the power to establish a new legal order (ordre juridique nouveau). It is an absolute power, which may set limits for the exercise of amendments, such as determining which body has the authority to amend the constitution (for example, a constitutional convention, an assembly, the parliament, or a referendum) and other conditions (for example, procedural and substantive limitations). 82 In contrast, the derived constituent power acts within the constitutional framework and is, therefore, limited under the terms of its original mandate. 83 Presumably, this proposition would be acceptable to William Harris: "when the machinery of government is acting as the agent of the people in its sovereign capacity, the notion of limits not only makes sense; it is necessary"; however, when the sovereign constitution maker acts as sovereign, "the notion of limits on constitutional change is inapposite." 84 Consequently, we accept the Court's conclusion that the parliament's amendment power is not the original constituent power and must, therefore-like every constitutional authority-be understood as subject to those limits placed on it by the original constituent power. Once one accepts the distinction between the original and derived constituent power, it becomes less problematic to accept the existence of limits on the amendment power. The delegated amending power, like all other powers organized in a constitution, is limited. 85 In the Turkish case, we focus on article 4 of the Constitution, which places explicit substantive limitations on the amendment power:
The provision of Article 1 of the Constitution establishing the form of the state as a Republic, the provisions in Article 2 on the characteristics of the Republic, and the provision of Article 3 shall not be amended, nor shall their amendment be proposed.
According to Article 2:
The Republic of Turkey is a democratic, secular [laik] and social State governed by the rule of law; bearing in mind the concepts of public peace, national solidarity and justice; respecting human rights; loyal to the nationalism of Atatürk, and based on the fundamental tenets set forth in the Preamble.
These types of provisions are not unique phenomena. Many constitutions contain unamendable provisions. 86 The constitutions' drafters regarded the content of these specific provisions as so pivotal to the essence of the Constitution that they prohibited their amendment. 87 The most famous example is article 79(3) of the German Basic Law (1949). Written against the background of the experience of the Weimar constitution, the authors of article 79(3) prohibited amendments to the Basic Law affecting the division of the federation into Länder, human dignity, the constitutional order, or basic institutional principles describing Germany as a democratic and social federal state. In France, the republican form of government is protected to avoid a return to monarchy (article 89 [5] This analysis concludes with our acceptance of the Constitutional Court's first point regarding the limited nature of the Turkish parliament's amendment power. The more contentious issue, discussed in the next section, is whether the Constitutional Court has the competence to review the constitutionality of a constitutional amendment's content, that is, to determine whether or not the exercise of the amendment power exceeded its limits.
Judicial review of constitutional amendments
Is the Constitutional Court empowered to review the constitutionality of the amendments? Some constitutions expressly vest courts with competence to review the constitutionality of constitutional amendments; others, however, are silent on this point.
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The Turkish case is interesting in this respect. The 1961 Turkish Constitution, prior to its 1971 amendment, did not include any provision concerning the adjudication of constitutional amendments. Indeed, Ergun Özbudun notes that, under the terms of the 1961 Constitution, judicial review of constitutional amendments to that constitution would be possible only "if one adopts the existence of supra-positive constitutional norms or a hierarchy of norms within the Constitution itself"; however, he also adds that "no such hierarchy was established in the Turkish constitutional system and it was commonly agreed that all constitutional norms had equal legal value." 92 Nevertheless, the Constitutional Court declared itself competent to review the constitutionality of constitutional amendments to the 1961 Constitution. 93 In an early decision from September 26, 1965, the Constitutional Court stated, in obiter dicta, that constitutional amendments must conform to the spirit of the Constitution and, therefore, the amendment power could not abolish the essence of the Constitution. amendment on the grounds of procedural irregularity. In that decision, the Court went further and declared itself competent to review the substance of an amendment, although it held that it was not necessary to rule on the substantive regularity of that amendment given that it was invalidated due to its procedural flaws. The question of jurisdiction was examined, once again, in a decision from April 3, 1971. The Constitutional Court declared itself competent to review the conformity of the constitutional amendment's substance with the republican form of state, which was protected from amendment by article 9. The Court broadly interpreted the phrase "republican form of state" to include other characteristics of the Turkish republic, such as secularism, rule of law, democracy, and social state. According to the Court, constitutional amendments must be in conformity with the coherence and system of the Constitution. In that case, the Court held that an amendment that postpones senatorial elections for one year and four months does not affect the invulnerable republican form of government or the fundamental principles of the Constitution.
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Following the enactment of the 1971 amendment, article 147 of the 1961 Constitution specified that the Turkish Constitutional Court is competent to review the constitutionality of constitutional amendments only with respect to their form. During that period, the Turkish Constitutional Court rendered five decisions reviewing the constitutionality of constitutional amendments. 95 Although restricted to reviewing merely the formal regularity of the amendments, and not their substance, the Turkish Constitutional Court held that the prohibition to amend the republican form of state is a condition of form and not of substance. i.e., the Court affirmed that it has the competence to rule only on the formal regularity of constitutional amendments; nonetheless, it adopted an extraordinarily wide interpretation of the concept of "formal regularity." According to the Court, formal regularity must also include the prohibition on modifying the republican form of state. In practice, the Constitutional Court brought in substantive review through the back door. Moreover, in its decisions, the Court also gave a broad interpretation to the concept of republican form of state so as to include other characteristics such as democracy, the rule of law and secularism. Prior to 2008, the Turkish Constitutional Court ruled three times on the constitutionality of constitutional amendments under the 1982 Constitution. 97 In all three decisions, the Court declined to review either the substance of the amendments or the compatibility of those amendments with the unamendable articles of the Constitution. 98 In these decisions, the Court basically held that it did not have the jurisdiction to review an application for annulment relying on any grounds other than those stipulated in article 148(1) of Constitution, thus declaring the petitions inadmissible because there were no procedural flaws. 99 Nonetheless, as noted above, in the headscarf decision of June 5, 2008, the Constitutional Court revised its opinion and reiterated its earlier broad interpretation of its competence to review constitutional amendments:
The provision in article 148 of the Constitution which states that the scope of the review in respect of form of the constitutional amendment is restricted to consideration "whether the requisite majority was obtained for the proposal" includes a review whether the "valid proposal" condition is also fulfilled. 100 Therefore, the Court held that it is competent to review the constitutionality of the amendments and whether they are contrary to the characteristics of the republic as provided in article 2 of the Constitution. 101 We do not agree with the Court's conclusion for several reasons. First, the Court's notion of "form" is ill-founded and inadequate. The concept of formal review is that a court ignores the content of the constitutional provision, that is, the judicial review must be content-neutral. 102 Obviously, the inquiry into whether an amendment conflicts with the republic's characteristics is not a procedural inquiry; it must be undertaken with reference to an amendment's substance.
Second, the provision's text and legislative history both lead to the same conclusion: according to the 1982 Constitution, amendments may be reviewed only with regard to their form, namely, the procedural aspects of their adoption. As Kemal Gözler demonstrates, in response to the Constitutional Court's overly broad and incorrect interpretation of the concept "formal regularity" during the 1970s, the framers of the 1982 Constitution intentionally and expressly adopted a narrow definition of the term "review in respect of form" in article 148(2). 103 This formal review, according to article 148(2), "shall be restricted to consideration of whether the requisite majorities were obtained for the proposal and in the ballot, and whether the prohibition on debates under urgent procedure was complied with." Therefore, this provision specifically states that judicial review of constitutional amendments is restricted only to procedural review. Indeed, according to the maxim expressio unius est exclusio alterius, the existence of the explicit grant of competence to review the process of amendments (including the word "restricted") provides evidence that the constitution makers, in fact, had considered substantive review of constitutional amendments by the courts, which had already occurred in prior years; that omission of substantive review was intentional; and that, therefore, judicial review of an amendment's substance should be excluded. Moreover, as Gary Jacobsohn correctly notes, this limited jurisdiction is in contrast with the judicial review authority over ordinary legislation; the Court is explicitly granted the competence to evaluate both the form and substance of legislation.
104 Therefore, this is not a lacuna but rather a negative arrangement.
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Third, because adoption of the 1982 Constitution represents an act of the original constituent power limiting judicial competence to review of only procedural issues of constitutional amendments, the Constitutional Court must act within those limits. Ironically, in establishing parliament's limited amendment power, the Constitutional Court states that the legislature, as a constituted power, must remain within the constitutional limits provided by the primary constituent power and, as article 6 of the Constitution states, "No person or agency shall exercise any state authority which does not emanate from the Constitution." Yet it seems that the Court has forgotten that it is itself a constituted power bound by the limits imposed upon it by the original constituent power. Therefore, the Court itself is bound not to use its power in violation of its stipulated authority.
However, one might ask, who will guard the immutable characteristics of the republic? Would not such an application of the amendment provision empty the irrevocableprovision principles expressed in article 4 of content, rendering them meaningless without an enforcement mechanism?
106 Not necessarily. Even if we acknowledge that the amendment power is limited and some provisions may not be amended, one could reasonably argue that this decision regarding whether the amendment modifies the republican form of state is not one for the courts to make. 107 In other words, irrevocable provisions do not necessarily lead to substantive judicial review of constitutional amendments. The Norwegian context is an interesting example. The Constitution of Norway states in article 112 that a constitutional amendment "must never . . . contradict the principles embodied in this Constitution, but solely relate to modifications of particular provisions which do not alter the spirit of the Constitution." Nevertheless, it seems that this explicit limit is only a directive for the parliament, not granting courts any authority. 108 Accordingly, the parliament-the Storting-has the final word in the interpretation of the constitution's "spirit" and "principles," and thus it defines the limits of constitutional amendment power. Therefore, in Norway, judicial review does not comprise substantive review of amendments. 109 Even if not justiciable in courts, the unamendable provision has political importance, as it may "be invoked and make an impression in the debate on constitutional amendments." 110 In the US, the scope of the amendment power was given relatively extensive attention during the 1920's and 1930's. 111 Famously, in the case of Coleman v. Miller, the majority of the US Supreme Court deemed the amendment process a political question not subject to judicial review. 112 While the court had not directly dealt with amendment which conflicts with the unamendable provision of Art. V, it could be inferred from the Supreme Court's general approach to the constitutional amendment process to restrain from adjudicating constitutional amendments, treating them as "political question" and thus under the hospice of the political arena. 113 Apart from ignoring the explicit words of the Turkish Constitution, according to which the judicial review of amendments is restricted to procedure, the Court's taking to itself the competence to review constitutional amendments raises a number of theoretical, conceptual and practical problems, which are applicable to any grant of such competence. Judicial review of constitutional amendment engages with the status and role of the court in a democratic society, 114 and bears significant implications for the principles of judicial discretion, 115 independence and accountability. 116 We shall mention just few of these difficulties.
Prima facie, the Constitution creates the courts and grants them authority. How then can courts rule on the Constitution's validity? As Joseph Ingham argued:
If the Supreme Court, created by, and owing its authority and existence to the Constitution, should assume the power to consider the validity or invalidity of a constitutional amendment . . . it would be assuming the power to nullify and destroy itself, of its own force, a power which no artificial creation can conceivably possess. 117 Moreover, endowing courts with competence to declare an amendment unconstitutional enhances the countermajoritarian difficulty embodied in the situation of a nonelected court invalidating legislation enacted by a legislature. 118 How can a small, often divided, set of appointed judges replace the democratic judgment of the people and their representatives? Allowing courts to review amendments might turn the "people's guardian of the Constitution against politicians... into a guardian of the Constitution against all comers." 119 This problem obviously casts doubts on the legitimacy of constitutional review of amendments, and, especially in the Turkish case, the Constitutional Court seems to be pushing its limits in terms of democratic legitimacy because of its judicial activism. 120 Furthermore, unpopular judicial decisions may instigate an amendment to overturn these decisions. 121 Given that one of the arguments in favor of judicial review is that courts do not necessarily possess the last word, then, arguably, it is inappropriate for a court to rule on the validity of an amendment overturning a judicial decision. 122 Also, the taking of the competence to review an amendment overturning a judicial decision leads to a power imbalance by elevating the judiciary's power vis-à-vis the executive and legislature.
Lastly, judicial enforcement of limitations on the constitutional amendment power could threaten society's stability, as the constitutional change might be pursued through violent means. One may therefore query if the change were to occur irrespective of the temporary hindrance created by a small number of judges, would it not be better to allow the change to occur by peaceful means? 123 Yet clearly, on the other hand, judicial review of constitutional amendments arguably carries with it significant advantages. Indeed, the abuse of power is to be feared not only from the legislative branch in its ordinary legislative power but also from the legislature in its constitutional amendment power. 124 The liberal argument according to which judicial review is necessary to protect minorities from a majority's abuse of its legislative power, as the people's institutionalized self-control, 125 applies to constitutional amendments to the same extent. Hence, endowing courts with competence to review constitutional amendments may be a useful tool for protecting minorities' rights and preventing human rights abuses. Those who argue that such a competence is antidemocratic rely on a narrow view of democracy. This competence may, perhaps, be antimajoritarian, yet it accords with a theory of democracy that conceives of democracy as more than merely a people's majority but, rather, a constitutional democracy based on values and fundamental rights. 126 The Indian "basic structure" doctrine, 127 which was adopted in response to the abuse of the constitutional amendment power by the parliament, proved that judicial enforcement of limits on the amendment power may preserve democracy. 128 All of these issues must be borne in mind when thinking about the broad authority with which the Turkish Constitutional Court has empowered itself. However, as we discuss in the next section, even if one acknowledges the Court's competence to review the amendments' substance, the headscarf case was not an appropriate case for using the extreme power of annulling constitutional amendments.
Amendment's content
As discussed above, the Constitutional Court held that the amendments to articles 10 and 42 of the Constitution are contrary to the principle of secularism and, because they indirectly change the basic characteristics of the republic, they are contrary to the prohibition to amend and propose as stated in article 4 of the Constitution and thus should be annulled. 129 In our view, even if one accepts-and we do not-the claim that the Constitutional Court is empowered to review the content of an amendment, there was no justification for annulling the amendments because they did not infringe on the secular principle of the State.
The Constitutional Court reasons that "legal arrangements based on religious orders, rather than the national will arising within a participatory democratic process, make individual liberty and the democratic process arising from this ground impossible." 130 However, here lies a profound absurdity: the Constitutional Court's decision perpetuates the very situation that the amendments aimed to change, that is, the situation that caused discrimination based on religious belief, limited women's liberty, violated people's right to freedom of religion, and harmed the democratic process by not enabling a significant part of the population to obtain higher education, which is an important condition for political education and participation. If the values of equality and liberty are the ones the judges wanted to preserve, then, in our view, they should have promoted women's equal right to education by upholding abolition of the headscarf ban. For Muslim women, wearing the headscarf enables them to be present in the public sphere in a manner consistent with their Islamic beliefs, allowing them to study in universities and pursue professional careers.
The Constitutional Court further stated:
It is a possibility that the religious symbol [of the headscarf], when worn in classrooms and laboratories in which attendance of all students is mandatory, could serve as an instrument of compulsion upon people who have different preferences regarding life, political ideas and beliefs. If that possibility were to occur, then, due to the religious symbol causing compulsion upon others, public order could be violated and delays in education could occur; with the university administration and other public bodies prohibited from intervening, the right to equal education for all could be violated. 132 This is a very strange argument, for it suggests that the Court, taking a cue from T. Jeremy Gunn's criticism following the Sahin case, is "more solicitous of the sensibilities of those who do not like religious expression (which is not guaranteed by the European Convention) than of the right to manifest religion (which is guaranteed by the Convention)." 133 Furthermore, we believe that the Constitutional Court's reliance on the Dahlab v. Switzerland case to bolster its argument is inapposite, because the potential influence of wearing religious symbols in educational institutions seems far greater with young people than in the context of higher education. In the Dahlab case discussed above, 134 the ECtHR held that a ban on wearing the Islamic veil in a primary school was justified in order to guarantee religious neutrality in the classroom. However, in that case, the ECtHR perceived the issue as the need to protect very young pupils by preserving religious harmony. The Dahlab case did not involve a university, and the headscarf ban was imposed on a primary school teacher. Thus, we believe that Judge Tulkens was correct when she argued, in her dissent in Sahin, that the ECtHR in Dahlab had expressly relied on the role-model aspect of the teacher's wearing the headscarf in a primary school classroom. 135 In that respect, one has to distinguish between the position of primary school pupils and university students and between teachers and students. Even where a secular state wants to preserve the neutrality of the public sphere, it seems that forbidding a teacher of a state institution to wear a religious symbol can be more tolerable due to his role than extending the same prohibition to students.
headscarf, one would presume the ban must be applied at every university in Turkey. If the ban does not need to apply in all universities then how is the headscarf a threat? 137 Did the amendments change the immutable principle of secularism of the Turkish republic? We believe the answer is no. Secularism, in general, "involves organizations and legal constructs that reflect the institutional expressions of the secular in a nation's political realm and public life." 138 More specifically, in secular regimes, sovereignty belongs to the nation and not to a divine body, the state is separate from religion, the government is neutral toward all religions, and the education and legal systems are secular. 139 The enshrined basic principle of the secularism of a nation, as part of the supra-civil identity common to all religions, obliges the state to act in a neutral manner with respect to religious identity, strictly to separate state and religion, and to provide a civil-secular state education.
In our view, students' clothing does not affect the state's obligations under the secularism principle. Allowing a student to wear a scarf does not violate the neutrality of the state in religious matters. Therefore, we accept Sharon Weintal's assertion, in his doctoral thesis regarding eternal clauses in constitutions, that the argument according to which wearing a scarf threatens the public secular sphere and places secular students under the influence of religious identity, such that the required neutrality is violated, seems rather tenuous. 140 A religious symbol in students' clothing neither violates the state's principle of secularism nor infringes on the state's neutrality. The wearing of religious symbols reflects the choice of individuals to adhere to their cultural and religious identity when entering the public sphere; it has no bearing on the secularism principle enshrined in a constitution. 141 Any other interpretation leads to a very extreme understanding of secularism-a fundamentalist secularism-which assumes that religion is only a private issue and that outer manifestations of religion cannot have any place within the public realm. 142 Furthermore, we reject the Constitutional Court's opinion according to which an amendment "cannot involve the smallest deviation or change to the Preamble and the principles laid down in Article 1 and 2 of the Constitution."
143 Such an approach can perhaps be accepted if one adopts a very narrow interpretation of unamendable principles, which includes only the principles' nucleus. But that, as aforementioned, is not the interpretation of the Court. We assert that even if one accepted the claim that wearing headscarves in universities could have an effect on the enshrined principle of secularism, in order to invalidate an amendment, a small deviation from the principle is insufficient. Limitations on the amendment process are not aimed at preventing minor changes that contradict unamendable principles or deviate from them. The main function of limits on the amendment power is to maintain the constitutional order and to protect against revolutionary changes in the basic self-determination characteristics of a nation. 144 Such limits thus apply only to those extraordinary and exceptional circumstances in which the constitutional change strikes at the heart of the constitutional principle, depriving it of its minimal conditions of existence. 145 The nature of the conflict between the amendment and the basic principle must cause a change of such intensity and to such extent that it modifies the principle's essence, rather than merely deviating from it or limiting it. The amendment's content must have a broad impact on the essence of the principle. After such an amendment, if allowed to stand, the constitutional principle would no longer be the same-it will have been essentially modified. The change would not be a mere deviation affecting a certain matter, period, or sector, which only limits the constitutional principle but leaves the principle the same as it was before the amendment. This test is one of degree and extent. 146 For example, consider the constitutional principle of free speech. An amendment prohibiting flag burning surely infringes the freedom of speech. 147 However, such an amendment ought to be viewed as carving out an exception to the protection and not as modifying the constitutional principle of free speech itself. An amendment prohibiting political expressions, on the other hand, would modify the previously existing norm. With regard to secularism, an amendment declaring a certain religion as a state religion, or establishing a state system of religious education, would change the essence of the principle of secularism.
In other words, changes to unamendable principles which do not severely alienate substantial groups in society, and which preserve the state's constitutional identity, do not justify the annulment of constitutional amendments.
148 Such a test for evaluating conflicts of constitutional amendments with unamendable principles does not gravely impair the efficacy of the constitutional amendment process and is compatible with principles of separation of powers, since it ensures that the extreme power of judicial review of amendments would be undertaken only in the most aggravated cases.
Conclusion
"At first blush," as William Harris commented, "the question of whether an amendment to the constitution could be unconstitutional seems to be either a riddle, a paradox or an incoherency. This problem is accentuated when one asks whether there is an agency that could make the determination." 149 In light of the problems raised by Harris and others, the Turkish Constitutional Court's decision is an exceptional topic for theoretical and comparative inquiry.
To recapitulate, the amendment power is an extraordinary power, capable of amending the Constitution and its components; however, it is not an expression of the original constituent power. "The people" is regarded in two distinct capacities: the original constituent power and the derived constituent power. In the first capacity, "the people" is the holder of an absolute power, while in the second capacity, "the people" is the constitutional organ established by the Constitution for its amendment. In this second capacity, it is thus constrained to act in the manner prescribed by the Constitution. This conception of the amendment power supports explicit limitations on the amending power, such as those found in article 4 of the Turkish Constitution.
Nevertheless, as we have sought to demonstrate, this conception of the amendment power does not necessarily lead to the power of judicial review over the content of constitutional amendments. Although this point is subject to debate, we view the Turkish example as a relatively easy case for this issue, since the Constitution itself grants the Court authority to review only procedural aspects of the adoption of constitutional amendments. The lesson for the future Turkish constitutional debate should be clear: the judicial review of constitutional amendments ought to be limited to formal regularity.
However, even if the Constitutional Court continues to follow what we believe is a mistaken path and reviews a constitutional amendment's content for conflict with the immutable characteristics of the republic, 150 then the annulment of an amendment on the grounds that it contradicts an immutable principle should be undertaken only in extraordinary circumstances, such as when the amendment changes or modifies the essence of the republic's characteristics, leaving them utterly different from what they had been. The power to amend the constitution is extraordinary indeed. The power to declare a constitutional amendment "unconstitutional" is no less remarkable and should be used carefully. Our proposed principle of application would not seriously impair the usefulness of the constitutional amendment process while simultaneously preserve the constitution's core principles. It would also mandate the courts to use their extraordinary power of declaring amendments unconstitutional carefully as means of last resort, as the "judgment day weapon."
